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§33.303

Subcontractor Performance Form and
EPA Form 6100-4—DBE Program Sub-
contractor Utilization Form may be
obtained from EPA OSDBU’s Home
Page on the Internet or directly from
EPA OSDBU.

(i) A recipient must ensure that each
procurement contract it awards con-
tains the term and condition specified
in the appendix concerning compliance
with the requirements of this part. A
recipient must also ensure that this
term and condition is included in each
procurement contract awarded by an
entity receiving an identified loan
under a financial assistance agreement
to capitalize a revolving loan fund.

§33.303 Are there special rules for
loans under EPA financial assist-
ance agreements?

A recipient of an EPA financial as-
sistance agreement to capitalize a re-
volving loan fund, such as a State
under the CWSRF or DWSRF or an eli-
gible entity under the Brownfields
Cleanup Revolving Loan Fund pro-
gram, must require that borrowers re-
ceiving identified loans comply with
the good faith efforts described in
§33.301 and the contract administration
requirements of §3.302. This provision
does not require that such private and
nonprofit borrowers expend identified
loan funds in compliance with any
other procurement procedures con-
tained in 40 CFR part 30, part 31, or
part 35, subpart O, as applicable.

§33.304 Must a Native American (ei-
ther as an individual, organization,
Tribe or Tribal Government) recipi-
ent or prime contractor follow the
six good faith efforts?

(a) A Native American (either as an
individual, organization, corporation,
Tribe or Tribal Government) recipient
or prime contractor must follow the six
good faith efforts only if doing so
would not conflict with existing Tribal
or Federal law, including but not lim-
ited to the Indian Self-Determination
and Education Assistance Act (25
U.S.C. 450e), which establishes, among
other things, that any federal contract,
subcontract, grant, or subgrant award-
ed to Indian organizations or for the
benefit of Indians, shall require pref-
erence in the award of subcontracts
and subgrants to Indian organizations
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and to Indian-owned economic enter-
prises.

(b) Tribal organizations awarded an
EPA financial assistance agreement
have the ability to solicit and recruit
Indian organizations and Indian-owned
economic enterprises and give them
preference in the award process prior
to undertaking the six good faith ef-
forts. Tribal governments with promul-
gated tribal laws and regulations con-
cerning the solicitation and recruit-
ment of Native-owned and other minor-
ity business enterprises, including
women-owned business enterprises,
have the discretion to utilize these
tribal laws and regulations in lieu of
the six good faith efforts. If the effort
to recruit Indian organizations and In-
dian-owned economic enterprises is not
successful, then the recipient must fol-
low the six good faith efforts. All tribal
recipients still must retain records
documenting compliance in accordance
with §33.501 and must report to EPA on
their accomplishments in accordance
with §33.502.

(c) Any recipient, whether or not Na-
tive American, of an EPA financial as-
sistance agreement for the benefit of
Native Americans, is required to solicit
and recruit Indian organizations and
Indian-owned economic enterprises and
give them preference in the award
process prior to undertaking the six
good faith efforts. If the efforts to so-
licit and recruit Indian organizations
and Indian-owned economic enterprises
is not successful, then the recipient
must follow the six good faith efforts.

(d) Native Americans are defined in
§33.103 to include American Indians,
Eskimos, Aleuts and Native Hawaiians.

Subpart D—Fair Share Objectives

§33.401 What does this subpart re-
quire?

A recipient must negotiate with the
appropriate EPA award official or his/
her designee, fair share objectives for
MBE and WBE participation in pro-
curement under the financial assist-
ance agreements.
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